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\ IVE YEARS ago, car-
1 wash owner Orman
Wilsen set up a pen-
sion plan for, hlmsel‘
£ and six employe
or that he may owe the IR
1.2 million tax penalty.

Mr, Wilson, the owner of 19.
oin-operated car washes Ih
{owston, says he relied on four
dvisers inciuding a certified
ublic accountant to set up a
lan that received approval from
he Internal Revenue Service.
‘hen, in late 2007, the IRS found
ault with the plan and assessed
t $250,000—plus special penal-
ies of $1.2 million.

The penalties “would wipe us
wat,” Mr, Wilson says.

Hundreds of smali-business
wmers have been hit with simi-
ar penalties in connection with
rension or henefit plans, says
Alex Brucker of the Small Busi-
1ess Councilof America, an asso-
-iation representing small firms
n pension, tax and health-care
ssues. Hundreds more are Jikely
10 get hit with these penalties in
‘he near future, he says.

All are anxiously awaiting re-
jef from Congress, where alarm
about the penaities’ impact
rame to a head this summer. In
Tune, Senate Finance Committee
teaders Charles Grassley and

Max Baucus issued statements -
saying they hope to change the
law that mandated the fines;
They also-asked the IRS to stop
callectxons of the penal

on penalty’ collectlons ‘e¥pires
Sept. 30; An agency spokesman
says only that an extension is
“ynder review.” Meanwhile, the
IRS has continued to audit firms
and assess the penalties. It also
is imposing liens.

The source of the distress:
tax law changes made by Con-
gress in 2004. At the time law-
makers were worried that tax
shelters, especially from large
corporations, were costing the
Treasury billions in revenue. To
combat it they imposed enocr-
mous fines on taxpayers who
failed to tell the IRS of participa-
tion in any transaction the
agency might consider a tax shel-
ter,
“The fines are not for the shel-
ter itself” says Mr. Brucker, “but |

merely for failing to file the form .
" commissions, o help them

disclosing the transaction.”
‘The penaity is $100,000 per
offense, per year for individuals
and $200,000 for businesses. In
order to put teeth into the law,

the prcmsmns gave the- IRS ne
leeway in 1mpes_m__g the fines and

Nina Olson, an IRS employee

charged with protecting taxpay- |

ers’ rights, has said the fines
“have the effect of bankrupting’
middle-class families who had
no intention of entering into a
tax shehter”

Many of the small firms now

facing huge fines incurred them

in connection with customized

defined-benefit pension plans

that allow older taxpayers to
make large contributions. Other -
business owners set up plans to
fund health: and life insurance, .
healih and welfare plans that the
IRS deemed o, be abusive shel- :

fers.

Al} these plans were funded

with cash-vaiue hfe»}nsuranee )

policies. And the aners\reiled
on experts,_who often reckived

through the maze oflaws and cer- *

tify that the plans were-correct,
In the case of the pension
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plans, the owners took comfort
from IRS “determination let-

ters” giving initial approval to -
the plans. What they didn't e

derstand was that the IRS% ap-
provai was only a partlal biess~
mg

“IRS staffers later deter-
mined; using complex formmulas,
that the plans.were overfunded,
meaning the ‘owners-put in too
much life insurance even for the
law's” generous -limits: That
landed the plans on the IRS st
of abusive tax shelters, "/ « -

“That designation triggered
the huge penakties for those who
didn’t file'the annnal form; even
if the taxpayer owed a much
smaller amount of tax. “Fmdmg
$60,000 for extra tax is hard
enough, but Im facing up to
$800,000 in _penalties, and
there’s just ‘no way,” says
Michael Forristal, who owns a
steel-fabrication firm in Salina,
Kan., with 10 employees.

The law alsc: imposes fuli
fines on taxpayers who- misfile
their IRS notification form, A Bal-
timore- - physiciat ::faces a
$400,000 fine for failing to no-
tify the IRS of a transaction on

his- mdmdual_‘ return, “even -
t}}eugh‘ he fillly disclosed it on -
his business return, “There was

nothing hidden here,” he says,
Many firm owners maintain
thet they had noidea the arrange-

Thents were sheiters “My part-

‘nérand I ‘thought we were pro-
viding a retirement plan for oux-
selves and eight employees,”

says. Gregory Baddulph an ortho~ &
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pedic surgeon in Idaho Fa

. Idaho, whose plan faces per

ties of more than $1.8 miltion,
was vetted bythree adviserss
the IRS. We would never h
goneintoitifwe thought itwa
tax shelter”. >0 s

‘Som# " affected taxpays
have filéd lawsuits naming life
~surers and advisers who spi
“sored and sold these plans, -
cluding American General Life:
surahee Co., Indianapolis Life
surance Co., Pacific Life:Tngi
ance Co., and Hartford Life & 2
nuity Insurance Co, ©

All the jnsurers declined
comment except Hartfo:
which said the suits have ©
merit” and that it would defe
itself vigorously.

Congress is looking at pr
posals to allow judicial revie
of the penalties, give the 1
some discretion in imposh
them, and make penalties mo
proportional to the infractic
among other things. Chang
would be retroattive, meani}
the affected business owne

_would come under the Tie

rules,

- Attomey Kaﬁzieen Barrow
Jackson Lewis in Houston, wi
is Tepresenting more than I
taxpayers beforetheiRS sayscl
ents temain “scared. to deatl
the IRS Yion't éxtend its morat
riam ‘and that law changes wi
fall through the ‘cracks. Late
the agency has been ‘makin
more settlement offers, st
says, “but my clients can’t eve
%fford to pay 604) of the pena

GS.” P



